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THE HOUSE OF ASSEMBLY STANDING COMMITTEE ON COMMUNITY 
DEVELOPMENT MET IN COMMITTEE ROOM 2, PARLIAMENT HOUSE, 
HOBART, ON FRIDAY, 2 DECEMBER 2011. 
 
 
RIGHT TO INFORMATION AMENDMENT BILL 2011 
 
 
ASSOCIATE PROFESSOR RICK SNELL, UNIVERSITY OF TASMANIA, WAS 
CALLED, MADE THE STATUTORY DECLARATION AND WAS EXAMINED. 
 
 
DEPUTY CHAIR (Mr Groom) - Welcome, Rick.  Anything you say in the context of the 

committee is subject to privilege but if it is repeated outside then obviously that is not the 
situation.  This is a public hearing and it is being recorded.   

 
 The purpose of the committee is to hear your thoughts in relation to some proposed 

amendments to the legislation and how the legislation has worked in practice since it has 
been in place.  The committee is also keen to hear of people's practical experience with 
the new legislation.   

 
Mr SNELL - Thank you, Mr Groom.  In relation to the proposed amendments, I really have 

no major concerns with them.  I think most of them are minor and technical and tighten 
up the act in areas that needed to be tightened up.  Probably the major concern I would 
have, and it is just one of principle, is the exclusion of the parole board from the Right to 
Information Act.  I have a general in-principle disapproval of excluding any institution 
from this type of legislation.  There was a tendency towards the end of the previous 
Freedom of Information Act to start excluding bodies wholesale, including the Director 
of Public Prosecutions et cetera, whereas in a number of other jurisdictions that body had 
been included within the legislation.  I know there is a tendency now for ombudsmen and 
integrity commissions and all the rest to be totally excluded, rather than the more 
sensitive aspects of their operations and not just their administrative arrangements.  So I 
can understand why the Government would like to exclude the parole board, it just 
makes things a little bit easier, but in general practice there have been no real major 
dramas that I am aware of in the release of information which undermines both the 
activities and operations of either this parole board or other similar types of institutions. 

 
DEPUTY CHAIR - What is your understanding of the experience in other jurisdictions with 

respect to a body like that? 
 
Mr SNELL - Well, generally the exemptions in the legislation - such as incompetence, 

privacy, police investigations, law enforcement activities et cetera - were always 
sufficient to cover the release of what would otherwise be sensitive or disruptive 
information to the operations of those types of organisations.  Even when you have a 
public interest test involved, which means theoretically a review body could order the 
release of information because it is in the public interest, I have rarely come across 
examples of that taking place.  Now my research is a bit dated, but back in the late 1990s 
I did a review of cases involving parole boards around Australia in other jurisdictions, 
just to see what type of information was coming out.  The basic answer was 'nothing very 
sensitive involved in that process'.  So usually the only information that would be 
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released would be information about a particular prisoner's review processes in relation 
to that prisoner rather than to any external people seeking that information.  Now there is 
a tendency, again creeping from the USA and elsewhere, to kind of exclude prisoners 
from coverage of things like freedom of information legislation. 

 
DEPUTY CHAIR - On what grounds? 
 
Mr SNELL - It tends to vary.  There is a continuum.  There is the one that just because they 

are prisoners and have broken the law then they are deserving of no rights; that is a 
minority of jurisdictions.  There is another group that is concerned about security 
procedures, so they watch episodes of Prisoner and effectively say, 'What happens if a 
prisoner puts in for the floor plans or the tunnel plans of the prison?' et cetera.  It is 
highly unlikely but they would do that and highly unlikely that anyone would release that 
type of information, so that has been another process. 

 
 The other concern that has come about in Australia in particular has been a concern by 

prison guards and others about prisoners accessing their type of information, their duty 
rosters, when they are on and when they are off et cetera, and/or what is described as 
'prison porn', which is effectively prisoners seeking access to, say, records of their trials 
and the witness testimonies and evidence et cetera, especially when there has been sexual 
assault or other crimes involved and then circulating that within the prison.  That has 
been rarely documented as actually happening but it has been put forward as a 
justification for excluding prisoners from FOI.  So while this does not exclude prisoners, 
I think it is the thin end of the wedge in terms of prison activities and - 

 
DEPUTY CHAIR - It is putting it in a special category. 
 
Mr SNELL - So generally with the amendments I have no major concerns.  In most cases 

they are technical and necessary and improve the act.  I have highlighted that I have an 
in-principle disapproval of exempting institutions per se from the coverage of something 
like the Right to Information Act.  I highlighted that, prior to the demise of the previous 
Freedom of Information Act, bodies like the Director of Public Prosecutions moved to be 
exempted. 

 
DEPUTY CHAIR - What are the other examples of blanket exemptions?  The DPP? 
 
Mr SNELL - The DPP, the Ombudsman, the Anti-Discrimination Commissioner, the 

Integrity Commission; that list has tended to grow and that is the problem about having 
these lists.  Every institution sees its own procedures as effectively being special and the 
equivalent of these other institutions.  Rather than trying to limit it to what you are really 
concerned about in terms of the real confidential files - 

 
DEPUTY CHAIR - Yes, the specific exemptions. 
 
Mr SNELL - Yes, the specific exemptions; instead of worrying about them it is just easier to 

go for that sweeping exemption involved in the process.  So, as I said, you could make a 
case for any particular institution like the DPP, the Ombudsman, Anti-Discrimination 
Commission, the parole board et cetera.  I just think it is an excessive number and I do 
not think you actually do need that specific exemption for that body unless you have a 
clear case of why that would be so.  Is an example the Ombudsman releasing what you 
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regard as confidential, highly sensitive information on review, because I hardly imagine 
that the Justice department would release it.  So it would only possibly be released upon 
request for review by the Ombudsman.  To give him his credit, in Tasmania the 
Ombudsman and all previous Ombudsmen in Tasmania since 1991 have been fairly 
cautious about their review of both freedom of information and right to information 
legislation.  So you could not describe them as hell-bent on releasing as much 
information recklessly as possible.  They have been fairly cautious about where they 
have decided to expand their interpretations of both pieces of legislation. 

 
Mr SHELTON - So from your experience it has been fairly balanced in what has come out? 
 
Mr SNELL - Yes, but I stand to be corrected if we have some examples of the Tasmanian 

Ombudsman, as an example, releasing highly sensitive or damaging material from the 
parole board or that the parole board's operations have been unduly compromised by the 
release of information as opposed to the fear about that.  That is one of the things that 
often motivates agencies to claim a straight exemption - the hypothetical 'What if they 
requested this?' and 'What if they put an argument up?' and 'What if the Ombudsman 
released it then this would really compromise our activities in that process?'.  So it is 
worst case scenario planning. 

 
DEPUTY CHAIR - So what sort of specific exemption would apply in the context of the 

parole board?  You might argue that there is a broader public interest in some sensitive 
information that might be before the parole board not being released - 

 
Mr SNELL - In the Right to Information Act you have a public interest balancing test and 

this act has been specifically designed to allow a number of considerations, not only for 
specific exemption but in general about what is in the public interest for release and what 
is not in the public interest to release.  So you can imagine that on a parole application a 
member of the family has said that Matt Groom should not be released from prison 
because he is such a so and so that he will cause damage to the family and we have 
concerns, not just for the victim's families but even for friends and others of someone in 
prison.  They provided that confidential information on a confidential basis and there is a 
fear that this information will be released. 

 
Mr STURGES - I note that when the RTI bill was being developed the intention was to 

ensure proactive release of information.  I note, from doing a bit of reading around the 
second reading speech, the intention was also precisely to clarify what exactly constitutes 
a public interest test.  Do you think that is sufficient?  If not, would you have some 
suggestions to be more specific because that seems to be the area you are focusing on? 

 
Mr SNELL - Public interest in administrative law matters across the board is not easy for 

any piece of legislation to cover.  It is problematic and highly contextual.  The device 
that has been adopted in Tasmania and Queensland - we borrowed it from Queensland - 
New South Wales and now the Commonwealth is to effectively make sure that the 
decision-making goes through a balancing process of taking account of a number of 
factors in trying to determine and articulate what they consider the public interest to be.  
I think that is the most important aspect, for the decision-maker - both the original officer 
within the department and the person who reviews the decision if there is a need for a 
review - and an external reviewer, whether it is an ombudsman, information commission 
or court, to articulate what they consider the public interest to be both in the release and 
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non-release of information.  Under the previous FOI scheme, the default process was 
largely not to release information and not to make up much of a case.  You just said it is 
not in the public interest to release this and that is open and shut and we will leave it at 
that.  This new regime requires a thought process to be engaged in for the decision-
maker to identify both for and against.  The act articulates a non-exhaustive list of items 
that can be taken into consideration.  That is going to be variable, depending on who the 
decision-maker is.  But if you have to articulate it and explain it then you will generally 
come up with a fairly coherent decision.  As the legislation is largely about the proactive 
release of information, it really then falls down to a very narrow band of information 
where there is going to be some fight over what constitutes the public interest, like an 
opposition MP who has a differing interpretation of what the public interest is compared 
to a government minister.  I think that is where it becomes important. 

 
 In the context of the parole board, there is quite clearly a core of information within the 

board that is sensitive and ought not be released.  But there is an outer core of 
information which ought to be released, such as how many people released and what 
type of decision-making process the board undergoes.  It may voluntarily provide that 
information but it becomes very difficult for people interested in parole issues, whether 
they are reform organisations, members of parliament or the media or members of 
victims' families et cetera, to establish that the board is now functioning in an open and 
transparent manner. 

 
 The problem about putting whole institutions carte blanche into these categories means it 

is much easier - and this is not a criticism of the parole board - in general.  It makes it 
much easier to be sloppy about your decision-making processes because you really do 
not have account to anyone in that process, unless you want to and some bodies will tend 
to do that anyway.  Once you start allowing bodies to go into that list of exempt bodies 
then everyone else sees it as a space to be. 

 
Mr STURGES - Do you think there is a robust enough appeal process in place if you believe 

that the case being made to deny access to information due to the public interest test et 
cetera is insufficient? 

 
Mr SNELL - Yes, I think there is, both under the previous act and in the current position.  

Whether that could be improved is a different question altogether, but I think in terms of 
the review process it has enough rigour in it to assist in that process.  The design of the 
legislation has to be given due credit.  I was involved in the working group that was 
involved in this.  Dale Webster and others within the Government who were centrally 
involved in the design in this put together a document which has been deliberately 
designed to make everyone at every step of the process approach this with a degree of 
rigour in terms of a determination process.  Those of you with any experience under the 
previous FOI act will know that it was very easy for government agencies and 
governments to effectively say no and not really have to go through much of the 
justification process.  The onus was on the applicant to try to make a case, often not 
knowing what case they have to make and being in the position where the Ombudsman 
could come back and actually make a better case for the agency, which the applicants had 
no opportunity of being able to respond to.  Now what is required in every step of the 
process is for the agency to articulate their justification.  It is deliberately designed to 
make it hard to withhold information so that the only information you actually withhold 
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is the stuff that you consider worthwhile or necessary to withhold - that contestable 
section. 

 
Mr BOOTH - Rick, isn't there a problem ultimately in deciding what is in the public interest?  

Under the proposed amendment it will be simply the principal officer or the minister who 
considers that it is contrary to the public interest to disclose a matter, which gives them 
this massive carte blanche to just determine whatever they feel like without having to 
justify it beyond the terms of their original decision, but there is no appeal to that.  There 
doesn't seem to be any clear process to decide beyond what the principal officer or the 
minister thinks is public interest. 

 
Mr SNELL - I have not looked at that closely and I am quite happy to go back and have a 

look at it in more detail and provide a more considered response, but my understanding 
would be that even on that type of legislation the Ombudsman on appeal would take the 
approach that the act articulates the types of factors to be taken into account for 
considering the public interest for and against a release and that any reasonable decision-
maker would go through that process of having to use those factors.  I do not think the 
amendment is meant to be the position where the chief officer of an agency or the 
minister can just simply say, 'I hereby declare that the public interest is against release', 
going back to almost the ministerial certificates.  If that was the design and intent of this 
piece of legislation then I would object very strongly to having it back in the legislation - 
the old conclusive certificates.  If you are going to have that then it ought to be called 
something like a conclusive certificate; that is, the minister or the secretary of the 
department conclusively states that it is in the public interest not to release the 
information.  I do not think that was the design and intent of the amendment.  If the 
unintended consequence is a point of concern then I am happy to go back and look at that 
a little more carefully, Mr Booth, and then give a more considered response to it. 

 
DEPUTY CHAIR - I think it is a very important point and that would be very helpful. 
 
Mr BOOTH - Deputy Chair, it might be worthwhile providing Rick with Greg Todd's 

submission in which he articulated a lot of these issues.  He is a person who has vast 
experience with trying to get information out of Aurora.  That has blown out into this 
massive project to identify the issues he originally was seeking.  I might say he appears 
to be completely vindicated through that work.  It might be worthwhile giving that to 
Rick and asking Rick to make comment on points that Greg Todd made? 

 
Mr SNELL - I am not familiar with his submission.  I have read the transcript from his 

appearance before the committee and I am aware of a number of his cases and some of 
the history but not all of it, certainly not to the detail that Mr Todd is able to provide.  I 
am quite happy, Mr Booth, to do that if the committee is happy to give it to me.  It would 
help if there are particular items that you want flagged, rather than my commenting on 
every single aspect of what Mr Todd has put forward.   

 
DEPUTY CHAIR - The public interest test would be one of them.  Another one is how the 

legislation works in the context of a vexatious applicant, who has the capacity to make 
that judgment and how that is tested. 

 
Mr SNELL - There has been an increasing trend over various jurisdictions over the years 

with this type of legislation, ombudsman legislation and antidiscrimination legislation 
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et cetera, that in nearly every jurisdiction there has arisen the concern about problematic 
applicants or persistent applicants involved in particular causes or issues.  In the early 
years of the legislation the approach has generally been to treat everyone on an 
individual and equal basis.  You can make as many FOI applications as you want and as 
wide as you want because it seemed to be in that wider public interest.  Over time it 
seems that a small number of people in each jurisdiction take up an inordinate amount of 
time and resources with the processing of requests about issues which sometimes have 
been vindicated down the track but often seemed to be just rehashing and going back 
over the same circumstances over and over again.  There is a case in South Australia 
where the applicant was arguing that more information had been previously provided by 
a government department than the government department was now claiming they had; 
that is, they had a better record system than the government department because the case 
had been going on for 20-odd years.  The government agency had not kept all its records 
over that period because it was a relatively minor matter. 

 
 So nearly every major FOI piece of legislation in the last 10 years, or reforms to the 

legislation, has attempted to deal with this issue about overuse by particular applicants 
and what type of limitations you can put in.  One of the major ways of doing that is the 
fee process.  That tends to be a very blunt instrument and sometimes discriminates 
against people who do not have the resources or who do have a very good case and a 
fresh case to be investigated and it prevents them from doing so.  So it is in terms of 
devices or mechanisms you have to try to manage the supply and demand of information, 
especially when you have tight resources and a question about equity.   

 
 I raise this with my administrative law students: how many FOI requests should I be 

entitled to a year?  Because I have the capacity with my word processor, with my time 
and monetary resources I could almost submit an unlimited number of right to 
information requests.  If suddenly someone in a particular government department or the 
university cheeses me off should I just be entitled to run those out as much as possible 
and draw on the resources of the system, or should there be some means of governing the 
use?  So the next one has been this kind of voluminous process of deciding an FOI 
request may be just too big for particular agencies.   

 
 Now in various jurisdictions, including this one, our approach to that test has been 

relatively very good if you take into account the size of the agency and the number of 
personnel et cetera and the type of issue involved in the process.  Yet even with those 
devices in place there is still the odd persistent applicant who goes into overdrive on a 
particular issue, so what type of mechanism can you put in place?  When the review was 
being done for this piece of legislation there was a proposal that particular individuals be 
declared as vexatious.  I was very strongly opposed to that approach.  I do not think any 
individual should be arbitrarily described as vexatious.  Their particular request may 
after time fall into that category but that should not stop them from putting in a new 
request on a completely different matter because it is in the public interest to do so.   

 
DEPUTY CHAIR - Indefinitely?  You posed the question to your class: should there be a 

limit?  If you have no capacity under the legislation to have a particular person declared 
vexatious and you are just doing it on an application-by-application basis, is or should 
there be a limit? 
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Mr SNELL - I think that is when you come back and revisit the legislation.  There is always 
a danger of personalising these approaches.  Is it a good idea to allow open slather on 
applications?  You can decide that, yes, it is because you want people to step into being 
concerned about particular issues, wanting things to be accountable et cetera.  A 
particular issue may necessitate a lot of digging or persistence.   

 
 I remember going to an FOI conference in Queensland many years ago where an FOI 

officer stood up and did a very good speech about serial FOI applicants and what a pain 
in the backside they were.  But she said that she would never ban them because there is a 
time when they are right.  They may be wrong 99 per cent of the time but 1 per cent of 
the time they nail it and uncover something that ought to have been uncovered but 
everyone around denied it took place, withheld the information et cetera.  At the time it 
is very hard to judge which one falls into what category.   

 
 I do not like the fee approach; I think it is unduly restrictive.  A voluminous-request 

approach helps.  The proposed amendment about taking into account all the applications 
put in by one particular applicant, or group of applicants in relation to one particular 
area, is probably a necessary step as a safeguard.  Any decision about whether someone 
is putting in a vexatious request or ought to be constrained in some way should be 
reviewable by an institution such as the Ombudsman.  The Ombudsman's decision ought 
to be challengeable if the person so persists to go on elsewhere. 

 
Mr BOOTH - That is a point that needs to be brought into focus.  You talked about the fact 

that eventually some of these people, who might otherwise be declared vexatious 
applicants, crack the nut.  The Greg Todd issue over broadband over powerlines is a 
really interesting example to understand the FOI act and the RTI act and the proposed 
amendments.  Application of them seems to be able to create a vexatious applicant by 
improper refusal by various authorities to provide information.  You get a persistent 
person, such as Mr Todd, who has the forensic skills to finally crack that nut and 
understand that a system is rotten to core which creates allegations of vexatious 
application by Mr Todd, given what he has now uncovered and considering the 
simplicity of the information he originally sought.  Somehow we need to make sure that 
any legislation or amendments do not enable public officers or ministers to simply create 
a vexatious applicant. 

 
DEPUTY CHAIR - It is two-way street. 
 
Mr BOOTH - Yes, very much so.  I do acknowledge there will be people who persistently 

request information but would be clearly wrong in their assertions about what has 
happened or what they are looking for.  The broadband over powerlines is a very easy 
issue because it does not go to personalities; it was about the transmission of 
electromagnetic radiation, no more than that.  The initial interrogation, one would think, 
would be a pretty straightforward matter that should be disclosed.  But in fact it was not 
and it led to something like $2 million in costs to Aurora to employ a full-time solicitor 
on a 12-month initial secondment simply to deal with FOI requests from Mr Todd.  So 
one individual was employed for 12 months to prevent the discovery of what Mr Todd 
has now discovered was a system that operated illegally in the first instance and then a 
litany of cover-ups from that point.  If they had been successful in declaring an excessive 
number of RTI or FOI requests then he would never have been able to get to the bottom 
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of this and the officer or agency could effectively have covered it up.  In fact they had 
successfully covered up a whole series of unlawful acts. 

 
DEPUTY CHAIR - I want to be really clear about what you said before, Rick.  Currently, as 

I understand it, an application can be rejected on the basis that it is vexatious, right? 
 
Mr SNELL - Yes. 
 
DEPUTY CHAIR - That decision is appealable to the Ombudsmen? 
 
Mr SNELL - Yes, to the Ombudsman. 
 
DEPUTY CHAIR - And what you are suggesting is that the Ombudsman's decision should 

be reviewable by a court? 
 
Mr SNELL - No, the Ombudsman's decision is already reviewable by the court on a legal 

basis, so if the Ombudsman had no good reason, relied on irrelevant considerations, 
personal bias - 

 
DEPUTY CHAIR - Had not exercised good faith? 
 
Mr SNELL - Yes, good faith, bias, or already prejudged the decision - all those 

administrative law safeguards.  If they had breached those there would be grounds to 
challenge, and under the Judicial Review Act in Tasmania there are fairly wide grounds 
to bring an action if you wanted to in that process.  I think what you do need in the 
system - and I think this committee is a good example - is an annual or a regular review 
of the operations of the body, and an institution within the system that has the capacity to 
bring up these quality issues about the treatment and the handling of the case.  So 
without going into the specifics and the merits of a particular case, when you have the 
expenditure of so much money on lawyers, when so much volume and activity is being 
generated, so much strain has been put onto a system, say, for the Ombudsman in 
handling that request, then you ought to be able to have a mechanism where that is 
flagged, and you can ask what is causing the problem.  Is the problem bad faith on behalf 
of the parties involved?  An example in your party would be when Sue Napier was the 
Leader of the Opposition when she put in 29 of 39 requests to the Department of 
Economic Development all in the one day, and they effectively hit the roof, and for 
almost two years there was almost the same process, kind of general reviews of the 
process of requests - 

 
DEPUTY CHAIR - Sort of defensiveness, yes. 
 
Mr SNELL - Defensiveness and in-principle opposition involved in the process.  I think you 

almost have to differentiate in part what took place under the previous regime with the 
FOI act, which is a very adversarial type of process, a kind of 'us and them', and very 
much concerned about the motives or otherwise of the parties involved, to the current 
particular piece of legislation the process of which is designed to be much more 
collaborative and much more administrative rather than legalistic and to clearly identify 
the real core issues here.  One of the things that comes from Mr Todd's request and the 
handling of that under the old FOI scheme was that even inconsequential documents 
were being caught up with the kind of non-disclosure, that as a matter of principle we are 
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not going to disclose any information to you involved in that process; we will use 
whatever means exemptions we can gain involved in that process, and we will dig our 
lines here and we will defend them resolutely.  Under the current system my attitude 
would be that I would be surprised if it was not the case that the agency would be much 
more cooperative and much more flexible about the release of certain types of 
information, because it would be almost impossible for them to maintain claims for 
exemption in face of the new public interest test and arrangements, the review process, 
the objects of the act and the Ombudsman's interpretation and approach.  I just don't 
think they would be in that defensible position to do so.  I think there are still weaknesses 
in this legislation in the way it was put into place.  I think it didn't go as far as it should in 
terms of that kind of qualitative review process, the role played by the Information 
Commissioner/Ombudsman in the legislation.  I think it could be a much more proactive 
approach, but it is an improvement on the previous system. 

 
Mr BOOTH - Will you be providing a submission with regard to those points you have just 

made there, Rick? 
 
Mr SNELL - I am reluctant to say I would be happy to provide a submission because of my 

workload, but I would be willing to provide you with more information if you want on 
particular areas, or if you want me to follow up on particular points. 

 
Mr BOOTH - The terms of the committee, of course, are precisely that, to have a look at it.  

It is a way of reviewing the way the RTI act has worked and to look at the proposed 
amendments, given their relevance in the current way the act is being applied now and 
any other matters.  I think it is really important, Rick, if you are saying that there needs 
to be further amendment, that at least this committee be provided with that information 
so we can consider them in our recommendations. 

 
Mr SNELL - Yes.  I was going to touch on this later, and I probably still will, but I 

differentiate between the actual amendment of the legislation itself to also focus on the 
policies, procedures and operations of the legislation.  I think not all the problems could 
be solved by amendments, and I think some people take the approach that you try to 
second guess all the potential weaknesses and deficiencies and somehow as a lawyer put 
in the protection it needed for the hypothetical 'what if x happens and y happens and how 
will we protect it from there'. 

 
 My approach after a number of years being involved in FOI around the world is that 

these schemes seem to work much more efficiently and better if we can move away from 
a much more legalistic interpretation to concentration on administration of the schemes 
while still having the legislative and legalistic bite at the back of it. I think that is one of 
the good things about the RTI - it provides that particular type of mechanism.  It has 
some power involved in it in terms of legal enforcement of the rights of access but from a 
policy perspective, and again I pick Dale Webster who needs great credit for this concept 
in section 12 on the four types of information and the systems of disclosure and pro-
disclosure because I think they are culture changing and I think they are able in a way to 
reduce the argy-bargy and the disputes over FOI to the really contentious matters, 
documents and issues, ones which people can legitimately disagree on but focus that time 
and attention there. 
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 I take your point on board, Mr Booth, and if we want to touch on it a little bit later on 
there is a proposal that I would like to put to the committee about the approach to this 
evaluation of the right for information. 

 
Mr BOOTH - Thank you, Rick.  Deputy Chair, I just make a further point to make it really 

clear - it seems that at the moment anyway and the arguments of Mr Todd at least seem 
to highlight - that there is nothing to prevent an agency creating a vexatious litigant 
effectively or requiring someone to submit hundreds or thousands of RTI requests 
because of the obstruction of the agency and that obstruction either could be without 
merit or without a lawful basis but nonetheless it is still created and so it is very one-
sided in terms of the power.  So you might want to think about that. 

 
 While we are talking about how the law might be constructed, notwithstanding what you 

have said about this issue being better dealt with as much as possible with a more 
cooperative, administrative approach rather than trying to tie it all up in legislation, the 
proposed new section 10 makes unresponsive any records that have been unlawfully 
destroyed.  In other words, if you have something in a secondary or in a back-up system 
but the primary system has been destroyed - and Aurora, as an example seem to have a 
special cupboard effectively where they held certain documents rather than putting them 
into a system that made them recoverable, they held them so that they weren't at reach of 
the FOI or RTI officer and then subsequently personal records from computers were, in 
their words, 'sanitised'.  So Aurora has engaged in the destruction of records which 
ordinarily would be recoverable but under the new section 10 proposed in fact where 
records have been unlawfully destroyed they are still not recoverable even if they sit in a 
back-up system.  What would you say about that? 

 
Mr SNELL - There is a couple of points to make, Mr Booth.  I think the first is that with the 

right to information legislation it can't do everything and I think that one of the problems 
about particular pieces of legislation is that they are often seen, because they are the only 
ones available, to actually carry a lot of the workload that should be carried by other 
pieces of legislation. 

 
 I would like to make this submission: I think you need to address the problem about the 

Archives Act.  I think in 1983 the discussion paper involved the right to information 
project, talked about it in terms of FOI, reminisced about 1991 at a time when public 
servants still did not have their stock computers and paper-based filing systems and the 
whole works.  Commodore 64 was only relatively new as a mechanism, et cetera.  If you 
go back to 1983 you are going back yet another generation in terms of information 
management systems, et cetera, and a right to information system needs a strong 
powerful, modernised records management system to underpin it.  You will notice that 
President Obama earlier this week announced a major move within America to 
modernise its records management and archive system to effectively make all agencies 
come up with a coherent and funded plan to actually digitise all their records and to make 
them accessible.  There is no point talking about e-government and proactive release if it 
is difficult to get access to those particular types of records.   

 
 I am involved at the moment in a consultancy in Tonga when they came out with an FOI 

policy and the record management problems faced by a country like Tonga makes the 
whole idea about an FOI policy difficult to come up with and implement.  Tasmania is 
probably a long way from Tonga in terms of development.  But in terms of records 
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management, not that far away in that process.  I think the protection of records, the 
destruction of records, the supervision of those particular processes, the guidelines 
et cetera, need to be addressed and they need to be modernised.  I think what has 
happened in a lot of jurisdictions is that with advent of computers, record management 
systems and delegation of ability to purchase and run your own systems is effectively 
that we have almost lost a generation of records. 

 
Mr STURGES - I note, Mr Snell, you said you are going to talk a little later about policies, 

procedures and processes to support the legislation.  I will be very interested to hear that 
because, over my working career as a union secretary, I know I had major problems 
dealing with large corporations in Australia where different opinions were offered at 
different levels of management from different States.  I think it is very important that we 
do have uniform and consistent policy and procedures to support any legislation. 

 
 Coming back to the record management system, and I understand the Archives Act 

supports the record management system, you are saying that we need to go a step further 
in relation to getting some consistency around that? 

 
Mr SNELL - Not only consistency, but ability to operate in the current operating 

environment.  I have read Mr Todd's appearance before the committee and the examples 
he was giving and the ones that Mr Booth has just given.  They are a complete new set of 
paradigms in the way that we deal with and handle information.  I just go back to the 
public sector officers hearing when you had the Secretary of the Department of Justice 
admitting, effectively, that she was sitting there and she had a document in front of her 
and it was her practice to just type over that particular document, even if it was the 
original copy that you had.  People make that mistake or people do that because it saves 
time et cetera and not thinking about it in terms of preservation of records, maintenance 
of the public record et cetera.  I think one of the things that has fallen into disuse is this 
concept about the public record and articulating information.   

 
 I grew up and was first employed in the Commonwealth Public Service in a time period 

when keeping a record was almost the be-all.  In fact, some people would say that we did 
away with customer service to satisfy the need to keep records.  But the one thing you 
could say was, if you had a dealing with an official, then that was recorded.  So if I had a 
telephone conversation, I would stop immediately and make a file note, I would folio it, 
it would go onto file, there would a file go somewhere and someone could 
retrospectively trace the actions and activities involved in that process. 

 
Mr STURGES - Could I also respectfully suggest, if it was not written in a manual, you did 

not do it? 
 
Mr SNELL - But if you make the manuals available, then you know what is meant to be 

done. 
 
Mr STURGES - Yes and that is where I am coming back to this point about procedures to 

support the legislation. 
 
Mr SNELL - I have not followed it closely but I know there have been concerns about the 

position of the State Archives going from almost a statutory authoritative body to now be 
well within the Department of Education.  The kind of status of that body has drifted 
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away because it is seen as not being all that important in the grand scheme of things.  I 
think it is central in the operations.  Whether you have a separate State Archive or you 
combine it with something like the Ombudsman into a much more holistic information 
commissioner role, like the Commonwealth.  They now have a privacy commissioner, an 
FOI commissioner and an overall information commissioner who is charged with 
information policy, charged with thinking about these whole-of-government issues about 
information et cetera.  We are a small State and I am not advocating a creation of a new 
body. 

 
DEPUTY CHAIR - Which jurisdiction does it lie in?  You have mentioned broadly in terms 

of the United States, but specifically.  Is there an Australian jurisdiction that is ahead of 
the game on this? 

 
Mr SNELL - Queensland certainly is because we based our right to information legislation 

on it.  But, for various reasons - and a lot of them could do with the current state of play 
in terms of our records management system and our public service infrastructure 
et cetera - a decision was made not to follow the Queensland approach because we did 
not really have the capacity to do that.  What they advocated, and what I was going to 
suggest later on to the committee but I am happy to advance it now, is I think the 
Freedom of Information Act, a personal privacy regime and a records management 
system et cetera should all be part of a whole-of-government information policy.  So, as I 
talked about the Tonga policy, one of the things I am recommending to the Government 
of Tonga is they have been thinking at the start of the twenty-first century about 
approaching these information issues from a whole-of-government perspective and that 
is where Queensland started from and adopted their act into it, so that the Right to 
Information Act would be one part of a much broader scheme of things.  Therefore you 
are not just fixing up the Archives Act to help the FoI act or the Right to Information 
Act, you are fixing up the Archives Act because the availability of information for public 
accountability purposes and for business transactional purposes within government is 
important.  It is shifting from where our Archives Act is which is very much a static, put-
it-in-a-box, put it into the Archives Office and be able to retrieve it some time through to 
a much more dynamic current early warning system so that the right information gets to 
the right people at the right time.  So the records managers are managing the records not 
just for preservation's sake but they are managing the information for warning's sake. 

 
DEPUTY CHAIR - For compliance. 
 
Mr SNELL - For compliance - whatever is involved in that particular process.  In terms of 

archivists and record managers, that has been a change that has been sweeping through 
the industry over time but our legislation is backward-looking in that type of approach.  
You start becoming concerned in this type of approach about the destruction of records 
so if someone did make an allegation about a destruction of a record and they felt that 
something had been destroyed the people in control of the system would be very 
concerned about that particular process or you would have mechanisms that were not just 
agency-dependent about being able to recover that information, they could be audited by 
an external body. 

 
Mr STURGES - So at the risk of putting words in your mouth are you suggesting that the 

governance arrangements around the administration of the act need to be firmed up? 
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Mr SNELL - It depends what you define, Mr Sturges, by governance.  I think it is not 
necessarily a question about firming up I think there needs to be a kind of wider outcome 
of what this act was attempting to do in terms of delivering a policy change of culture 
which was to make much more information proactively available to citizens and within 
government as well between agencies involved so that people know what is going on and 
they can get better access to that type of information.   

 
 If you like, we took a fairly limited approach in this act partly because of budget 

constraints and awareness about the resource implications et cetera and decided we 
would do what we could to improve the state of play and I think we have done that.  I 
just think that we could do more where we have got to and where could go to from this 
particular point of view.   

 
 Just anecdotally I am aware within various government agencies about the almost 

impossibility for communication between those agencies or when you reorganise 
government departments and subentities of them have different operating systems, 
different record management systems or they do not have any record management 
system put into place.  With budget cutbacks you have hard decisions being made within 
each particular agency about what they are going to fund and what they are not going to 
fund in terms of e-mails, retrieval systems, storage systems, backup systems for e-mail 
systems et cetera and confronted with high budget estimations they may decide not to go 
for that optional extra in the package that cost a couple of extra million dollars to try to 
keep a backup system and decide to go with a lesser system involved in that process. 

 
DEPUTY CHAIR - I am conscious of the time Mr Snell and conscious of the fact that we 

started a little bit late, but I have one more question that I would like to ask and then I 
might go around the members to see if there is anything else and then we might finish up 
with you Mr Snell with any sort of broader comments you have. 

 
 The matter that I want to raise with you is one which I have had some exposure to and I 

am not really sure what the answer to it is and that is why I am very keen to tap into your 
thoughts on it, but of course a number of the information requests that you might seek as 
a member of parliament extend to GBEs that operate in a commercial context.  That 
could include Aurora or Hydro - there are various examples of it.  Of course a very 
common response is commercial in-confidence.  In fact I would have to say the vast bulk 
of the information requests that I have had back are a bundle of documents that are 
completely blanked out. 

 
Mr BOOTH - It is not a bad way of getting free printing paper  
 
Laughter. 
 
DEPUTY CHAIR - Yes, that is a good point, particularly in the budget context. 
 
 It is a difficult issue because of course the whole point is that these businesses operate in 

a commercial context, therefore they have to be very mindful of commercial sensitivities 
but sometimes you have a sense that it gets over-used.  I am interested in your thoughts 
on that and how you think the practice in Tasmania compares to other jurisdictions? 

 



PUBLIC 

COMMUNITY DEVELOPMENT, HOBART 2/12/11 (SNELL) 14 

Mr SNELL - I will take that last one on notice.  In general, I think one of the problems you 
have, especially with exemptions like commercial-in-confidence or cabinet exemptions et 
cetera, is that it is a little bit like isolating particular institutions from coverage of the act.  
If you have something there then it is an easy device to use for particularly sensitive 
information.  There is a tendency to be very blunt rather than sophisticated about it.  
There is a general cry that this interferes with commercial operations because it involves 
some dollars or there is a commercial account involved.  There needs to be better 
articulation about what type of commercial interests.  As an example, my university is 
often very keen to claim commercial-in-confidence for particular right to information 
requests because we are involved in a highly competitive tertiary education business 
around Australia, but at the same we are a public institution.  We have these commercial 
activities, we are going for research grants et cetera, and if we revealed all our inner 
workings and approaches then someone would steal our intellectual property involved in 
the process.  They may be legitimate claims but they tend to be over-used and in a very 
broad fashion rather than a much narrower and specific fashion.  When you don't fund a 
review body sufficiently with resources it makes it very difficult to effectively hold the 
organisations up to that precise standard. 

 
 In terms of government business enterprises, they range from having almost a monopoly 

in their area to others that are really engaged in a cut-throat commercial area where every 
piece of information has a value attached to it and the potential to dramatically affect 
their operations.  You need to have a much more sophisticated approach to how you deal 
with each of those, rather than saying it seems roughly commercial, there is a kind of 
legitimate claim for it so we will err on the side of caution.  There ought to be some 
restraint from those organisations for claiming blanket exemptions to the extent that you 
have described; that should not be the case.  Not all that information could really fit into 
that overly sensitive type of information.  Compare what information commercial bodies 
are prepared to give to the Australian Stock Exchange in order to drive their shares up.  
When they do a good business deal with the State Government of Tasmania they are not 
hesitant about revealing information involved in the process.  Often that degree of 
sensitivity is overrated but I do not think we have done the research necessary to 
demonstrate where it needs to be better applied. 

 
DEPUTY CHAIR - So better funding of the review process is one option.  Do you think 

there is a legislative adjustment or is it more cultural, education or policy? 
 
Mr SNELL - It is cultural and with a requirement by the review body to test those claims a 

little more rigorously than they have to now.  Often those organisations, and Forestry 
Tasmania is one, are prepared to go to court to maintain their claims in that process.  
There is no easy solution.  I don't think there is an amendment or wording that you could 
put into the act that would enable you to avoid the sometimes over-zealous provision of 
that process.  The name-and-shame approach of an ombudsman in annual reports is one 
way of being able to do that, but you have to do it in a way where you don't have to just 
wait until someone appeals your decision - I am waiting for you to go onto the 
Ombudsman and take a review to the next step.  The Ombudsman ought to be able to 
undertake - like at the Commonwealth level and in Queensland - a more proactive 
auditing process and have the resources and powers to look at some of these claims and 
at the actual documentation and say, 'Why is this commercially damaging to you in that 
process?'. 
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Mr BOOTH - What about a circumstance where the claim for commercial-in-confidence 
ought to be subject to some sanction where it is used over-zealously or simply as a 
conditioned reflex to prevent scrutiny?  A regulator such as the Energy Regulator or the 
Ombudsman might already be conflicted by having made a previous determination with 
regard to an RTI or FOI request, and subsequently acquiesces to a further request.  This 
whole Aurora broadband-over-powerlines debacle highlights a number of these cases 
where effectively the people ultimately making decisions on appeal, such as the 
Ombudsmen, are already hopelessly compromised by their previous decisions.  Where do 
you go with that sort of thing?  It is a common tactic to simply claim commercial-in-
confidence, which once again puts the applicant behind the eight ball because if they do 
not have access to resources or a forensic mind or whatever then they simply are out-
resourced and in a position of weakness and just can't challenge some of those decisions.  
It is only rarely that you get through it. 

 
Mr SNELL - Mr Booth, I don't think there is a solution to the dilemma that you put up.  In 

any closed system, like a legal system in Tasmania, there is a point where you have to 
stop.  There is a final review body, whether it is the Ombudsman, a tribunal or a court.  
Also you have to have consistency, so if there is an ombudsman or information 
commissioner or any other body which has made a previous decision based on a similar 
set of facts and circumstances the tendency would be to expect the same type of outcome 
the next time around.  If you change the person, maybe they have a slightly different type 
of approach, or if you changed the timing.  I think that is one of the important aspects 
about the public interest test in this legislation - the time aspect varies enormously 
regarding the public interest.  It may be in the public interest to withhold information 
within the first couple of months of a decision, but a year later the public interest has 
actually swung the other way to retrospectively reveal that type of information.  Looking 
at cases by this Ombudsman and previous ombudsmen, they do approach these decisions 
with some degree of rigor.  You are going to sometimes lose your case.  There is always 
going to be some information which is legitimately entitled to exemption and protection, 
so the balance of public interest would be in the non-release of that information. 

 
Mr SHELTON - You have mentioned the balance and it is really a question around specific 

applications versus general ones.  I am not talking about Aurora.  I am talking about 
councils that have one officer who is part-time and that sort of thing.  It is very difficult 
to deal with some applications that are just so voluminous without being specifically 
targeted to an area.  Does the act deal with that well enough? 

 
Mr SNELL - No act is able to deal with circumstance where you have limited capacity 

within a particular organisation to process requests.  I participated in the Canadian access 
to information task force review back in 2000-02.  One of the suggestions they put up 
was to have a firefighting task force within the public service of FOI experts who could 
be sent to small agencies where they received an FOI request that was large or 
particularly complex and difficult, involving legal professional privilege or commercial-
in-confidence, so there be that capacity within the wider public service.  The local 
government area is a good example.  You cannot expect small local government 
authorities to have the personnel to cope with every single type of FOI request and 
expertise, or that you provide the resources to a body like the Ombudsman or some 
oversight body to provide assistance needed to handle the request.  This is an approach 
they adopted in Western Australia.  They gave the Information Commissioner two basic 
roles: a determination role and an educative and supportive role, with different types of 
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personnel to handle particular issues, so if an agency was overwhelmed they could get 
some degree of support.  I think within the Tasmanian government area I am surprised 
there is not that degree of cooperation already in place to draw on the expertise of well-
qualified officers in a particular department so when necessary they could assist.  They 
cannot often make the decisions on the paperwork themselves but they could give advice 
and support. 

 
Mr STURGES - Did that concept get legs? 
 
Mr SNELL - Not really because you have the problem about interagency collaboration and 

who is going to pay for it in a tight economic environment.  As an example, the same 
issues are fronting the national Government of Tonga.  If I make a suggestion that you 
have an FOI office in every single government department, it is just not going to work.  
They are not going to have the capacity to do it so the recommendation is for one 
centralised unit in one agency to help support, but the decision-making is still taking 
place at the core of the activity. 

 
DEPUTY CHAIR - A very good idea. 
 
Mr SNELL - The other thing that really concerns me about right to information is the lack of 

specific and good, justifiable evidence about performance and operation of the 
legislation.  Under the old scheme the way we measured performance was on the metrics 
of number of exemptions claimed, type of documents not released, time taken et cetera.  
They are all good for that fourth category of information about assessing disclosures, so 
they are still very good metrics about the performance of particular operations.  On the 
other three categories of release of information - required, active et cetera - the approach 
we have is very difficult yet the whole legislation has been sold on the basis that it will 
change culture, lead to proactive release of information and that there would be some 
type of outcome.  I am engaged in developing a research project involved with 
Queensland and elsewhere on this and one of the things that comes up is that these 
qualitative measures are very hard to look at.  If you just look at the government websites 
of the various agencies et cetera, some are outstanding.  DIER would be a classic 
example of an agency that has gone way down this track about what this act was meant 
to achieve.  Then one that I looked at recently is the Department of Education.  It has 
made that kind of minimal change involved in the process.  The clause notes said that we 
want this amendment to effectively say that agencies do not have to specify every single 
change that they make to the website.  I agree that would be overburdensome but I think 
they need to go some way further to articulate what steps they have achieved in not just 
broadcasting information but distributing it to where it needs to go, and in formats that 
are successful for the people who need to use it.  

 
DEPUTY CHAIR - Thanks very much. 
 
 
THE WITNESS WITHDREW. 
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Mr SIMON ALLSTON, OMBUDSMAN, WAS CALLED, MADE THE STATUTORY 
DECLARATION AND WAS EXAMINED. 
 
 
DEPUTY CHAIR - Mr Allston, I want to thank you very much for making yourself 

available.  We indicated a number of things that we were keen to hear you talk about.  
One relates to some evidence presented by Mr Greg Todd, then any thoughts on the 
proposed amendments to the RTI legislation and, lastly, any comments on the 
Ombudsman's role in relation to RTI. 

 
Mr ALLSTON - In dealing with Mr Todd's evidence, there is a lot of detail and it may be 

that I might have little bits of it wrong, but we spent a lot of time this week trying to 
make sure we could give you the most detailed evidence possible on that.  First I will 
talk briefly about the right to information amendments, then about how I think the RTI 
act is working.  Thirdly, on Mr Todd's situation, I will give you a broad chronology of 
how that matter developed and the peaks, as it were, along the way and also the specific 
allegations against me which I took from his evidence. 

 
Mr STURGES - Just before the Ombudsman proceeds, there is always the option to come 

back at a later date.  I am not sure if there is a real pressing urgency to finalise this. 
 
DEPUTY CHAIR - Certainly, we want to make sure that Mr Allston has the opportunity to 

fully respond to any of the evidence that has been delivered so far as well as address any 
of the other issues that you wanted to address.  I would propose that we commence 
consistent with how you would like to deal with it and we will see how we go at 1.30 -  
Mr Booth has to leave at 1.30 - and it may be that you might want to come back at a later 
point or, alternatively, you might want to reduce any further comments to writing so let 
us just proceed on that basis. 

 
Mr ALLSTON - If I address first the bill, which is the terms of reference of the committee, I 

support the bill.  I have been through each of the provisions, lining them up with the act 
and largely they are housekeeping matters and they are addressing deficiencies in the 
original drafting which had come to light.  Interestingly, I was not consulted.  I did not 
see a copy of the bill before it was put into the Parliament and that was just an oversight 
by the department but, having seen it, I am happy with its contents. 

 
 There are two provisions in the bill which are perhaps of greater significance than any 

others in the light of Mr Todd's situation and they are clause 6, which amends section 19, 
and clause 15 which seeks to amend section 47 of the act.  The first of those, section 19, 
for the information of the committee, is a provision which enables an application for 
assessed disclosure for information to be refused on the basis that the resources of the 
public authority or minister would be substantially and unreasonably diverted by having 
to address the application or that addressing the application would interfere substantially 
and unreasonably with the performance by the minister of the minister's functions.  The 
amendment would enable the decision-maker to not only look at the application but also 
look at a number of applications from the same person at the same time. 

 
 I will come to it later in more detail but in Mr Todd's situation I made a decision earlier 

this year where there were a large number of requests which he had made from Aurora 
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which I dealt with at the same time.  On the case law there was an issue as to whether or 
not we could look at all of the requests at once in applying what was the previous 
provision in the FOI act, section 20, and through a process of legal reasoning I came to 
the view that you could do that but this provision gets rid of that question which was a 
matter of some difficulty and there are several Victorian cases counting on that.  

 
 The other section, section 15, would give the Ombudsman the power to decline an 

application for review on the basis that the Ombudsman considers that this is one of an 
unreasonably large number of applications from the same person.  That proposal stems 
directly, it would appear, from the experience with Mr Todd and I will provide you with 
some detail in what I say about the effect upon my office and the resources of my office 
with the number of applications for review that we had from this one citizen. 

 
 Just in sum, Mr Todd lodged 16 of the new applications for review in the year 2008-09 

out of a total of 64 so that is 25 per cent of the applications for review for that year.  In 
2009-10, he lodged 49 per cent of the applications and that is 63 out of 128.  In 2010-11, 
he lodged 16 out of 27 so 59 per cent of the applications for that financial year.  It is that 
experience which has led - 

 
Mr BOOTH - Could I just ask there - through you, Deputy Chair - whether these 

applications for review are based all around the original Aurora broadband-over-
powerlines investigation?   

 
Mr ALLSTON - On my memory, Mr Booth, they are not.  Some of them were directed to 

ministers, to agencies other than Aurora. 
 
Mr BOOTH - Yes, but all surrounding the broadband-over-powerline matter, weren't they? 
 
Mr ALLSTON - All surrounding his concerns, as I will come to elaborate a bit later.  He 

started off with his concerns around the BPL trial, but then that extended out to interest 
in responses of departments, responses of ministers, things of that nature.  So the net 
started out quite tightly but it gradually extended to other public authorities. 

 
Mr BOOTH - But didn't that net broaden because he was seeking the information that was 

probably unlawfully refused in the first instance? 
 
Mr ALLSTON - Unlawfully refused by whom? 
 
Mr BOOTH - Aurora in regard to his original request.  It just seems to me that the 

information that Mr Todd was seeking in the first place clearly was in the public interest, 
and that had there been an adequate response from Aurora to the RTI in the first place 
then the broadening of the search and the request for reviews to you et cetera would not 
have been necessary.  

 
Mr ALLSTON - There are two sides to that.  To address the first issue, on my recollection of 

this the requests which were being made of ministers in departments and so on went 
beyond the matters which were originally raised with Aurora.  I may be mistaken as to 
that, but that is my recollection of it. 
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Mr BOOTH - Sorry, Simon, just to clarify there, my understanding is that in the main all of 
the work that Todd did was a direct consequence of a refusal to supply information that 
should have been responsive in a person's view of how the RTI or FOI act worked, and 
the information that Aurora held, and then subsequently quite a considerable amount of 
FOI and subsequently some RTI work, I think, went to various other agencies such as the 
Energy Regulator, yourself, the Auditor-General and the minister's office because they 
are directly related to the original core issue which was that Aurora failed to disclose 
information they should have in the first place, and attempted to cover it up. 

 
Mr ALLSTON - That may be so, but that is not the way I have interpreted it, and it is not 

consistent with my memory of the situation. 
 
DEPUTY CHAIR - Can I just be very clear about that?  Are you saying that in fact Mr Todd 

was pursuing completely separate lines of inquiry?  Are you saying that in fact some of 
these reviews had nothing to do with Aurora? 

 
Mr ALLSTON - They all stemmed from that.  That is where his interest started. 
 
DEPUTY CHAIR - Okay, but it then sort of branched. 
 
Mr ALLSTON - It branched, yes.  That is my interpretation of what I have seen. 
 
Mr BOOTH - Had he been satisfied in the first instance with the original information sought, 

then it is fair to say that he would not have needed to go to those other lengths to 
discover the information. 

 
Mr ALLSTON - Only Mr Todd can answer that observation, but that is not how I interpret 

his conduct, Mr Booth.  I make that quite plain.  The history of this matter on my 
perception is that when Mr Todd has been given a piece of information it has enlivened 
him to other things that he would be interested in, and there has been a cascade of 
requests as his area of interest was enlarged. 

 
Mr BOOTH - Have any of those areas been illegitimate? 
 
Mr ALLSTON - It is not for me to say whether they are or they are not.  The evidence I 

would like to give to the committee is what the effect of this one citizen's activities have 
been on my office.  Now that raises issues of public policy which need to be reflected in 
the legislation.  The State has to choose how it wishes to balance the right of an 
individual to information against the cost of delivery of that right, and the effect upon my 
office over the last number of years has been extraordinary. 

 
DEPUTY CHAIR - I think that is a very legitimate point, Mr Allston, so can you bring that 

to life?   
 
Mr ALLSTON - I will.  I can only do it in the context of taking you through the chronology 

of this, as I said I would do, but let me just answer that.  I have five main jurisdictions.  
There is no other ombudsman's office in this country that carries the width of workload 
that I carry.  All of my colleagues are surprised.  The first point that they make to me 
whenever I meet them is how do you manage with all those things at once?  I am the 
Parliamentary Ombudsman, the Health Complaints Commissioner, I am the Energy 
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Ombudsman, I am the Information Commissioner, I run two official visitor schemes - 
that is aside from administering the Public Interest Disclosures Act, dealing with 
whatever matters might come my way under the Personal Information Protection Act, 
auditing police records in respect to telecommunications interception and so on.   

 
 On top of that this year I have been an ex-officio member of the Integrity Commission 

Board which has taken, as I said in my annual report, one day a week out of my time. 
 
 Since I have been the Ombudsman I have had Mr McCully helping - I should have 

introduced you, I apologise.  Until just after the RTI came into force Mr McCully has 
been the only person in my office helping me with FoI except at one stage for a couple of 
years when I managed to get a person to work two days a week to help me in that area as 
well.  So until the RTI act came along the best systems I had in this jurisdiction was 
1.4 FTEs.  I now have 1.6 FTEs working with freedom of information but the other full 
FTE - because Mr McCully only works three days a week - works solely in the RTI 
jurisdiction.  She is the only person in the office who helps me with RTI.  So out of 
19 FTEs in the office the only people who have worked on FoI up until the time when 
the RTI act came into existence were 1.4 FTEs plus myself. 

 
 When I make a decision on FoI it is my decision.  I know that I am the person who runs 

the risk of appeal.  I know at the same time that I am laying down the planks for the 
public service.  I know that - and this did not happen before my time - all my major 
decisions in this area go up on the website.  The agencies go to those decisions to see 
what I am going to say in respect to particular matters.  I have been laying down the 
planks in that area whether I have been doing it right or wrong is for others to determine.   

 
 I have been twice taken on review since I have been the Ombudsman because I have 

taken a proactive and almost entrepreneurial role when I have been making decisions in 
this area as was observed in the press soon after I was appointed when I decided that a 
Greens MP should be entitled to see information from Forestry Tasmania about the 
Gunns pulp mill.  In one of those matters I was overturned by the Supreme Court in a 
decision which was about 30 pages long.  In the other one it was withdrawn just before 
the last election. 

 
 These decisions are complex, they are legally very difficult and they take time and I do 

them at the same time as I do all those other things with a small and devoted staff who 
help me in that area. 

 
DEPUTY CHAIR - How would your staffing compare to equivalent positions interstate? 
 
Mr ALLSTON - I have been trying to remember that over the last week or so.  I may be 

wrong as to this but I was at an Information Commissioners' meeting in Canberra about a 
fortnight or three weeks ago, and I am sure I heard the Northern Territory Freedom of 
Information Commissioner - mind you, they have a population of 150 000 - say that she 
had eight staff.  I know that the Western Australia Freedom of Information 
Commissioner servicing a population of probably three or four times the size of 
Tasmania has about 14 staff.   

 
 We are strapped and I do not want to give the impression that the decisions that have 

been made have been less rigorous,  that we have skimped and I have made what I 
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believe are wrong decisions because I have not had the resources.  That is not the case, I 
do not think.   

 
 I need the committee to understand the setting against which Mr Todd's grievances are 

being put from my perspective as a decision and the pressures on this small office from a 
citizen who shows an exceptional interest in the workings of the act, who puts in an 
exceptional number of requests for information and he puts in an exceptional number of 
applications for review.  If one citizen demands 49 per cent or 59 per cent of your effort 
in this area in one year it is hard to deal with, especially when you are dealing with all 
those other jurisdictions.  So when you look at my letter to the Premier which you have 
before you, because Mr Todd gave it to you, you can see the setting against which that 
letter was written.  

 
DEPUTY CHAIR - What is the answer to that?  Is it about more resources or is it about 

these types of provisions, a way of constraining these types of requests or refusing them?  
This is the point that Mr Booth is making.  There is no doubt at all that it is voluminous 
and everyone would concede that and that Mr Todd has been very persistent pursuing his 
line of inquiry - but without verballing him, I think the point that Mr Booth is getting to 
is that no-one has been able to suggest that in fact there is not a legitimate issue that 
Mr Todd has identified.  What is the answer in your view?  Is it about resources or do 
you genuinely believe that it is from a public policy perspective inappropriate that an 
individual citizen should be able to require that level of resources being expended on any 
line of inquiry, no matter what the level of public interest in it? 

 
Mr ALLSTON - This is a really difficult question and from one perspective you have to say 

the right to information is essential to the working of our democracy.  If you look around 
Western democracies and you see that they all have freedom of information laws and it is 
essential to keep the Government on track, keep it accountable, transparent and so on and 
we water that down at our peril.  But on the other side of that coin, you have to say you 
can always have too much of a good thing, as my mother used to say to me, and sooner 
or later society has to pay the cost of this.  What cost does it want to incur? That is a 
policy question which a committee like yours needs to perhaps consider. 

 
Mr BOOTH - Simon, just to put that into perspective and going back to what the Deputy 

Chair said a moment ago about not verballing me, and he certainly hasn't, but the issue 
here is you have to now sit back outside of this thing and look at it through the prism of 
somebody looking outside at what has occurred and it seems that we now have, from 
what you have just said, an RTI amendment bill in the main or at least partly in the main 
that is to do with dealing with voluminous requests from an individual who has now been 
shown to be and proven right.  His every contention has exposed an agency that 
apparently has breached the ESIA act, consumer law, accepted forged figures in 
compliance with regard to their annual reports, have breached the EMCA act and 
destroyed records that under law should be retained.  Surely, you can't try to raise an 
argument that this sort of activity by Mr Todd should not be allowed unless we drew the 
conclusion that in fact what Mr Todd had claimed had not occurred which is far from the 
truth.  He has uncovered everything that he has suggested occurred and that has now been 
proven by Mr Todd through this forensic trawling which should not have been necessary 
had Aurora complied with their licence conditions in the first place and, secondly, that 
the regulatory system picked that up and prevented Aurora doing it rather than allowing 
them to engage in a litany of cover up which has now cost millions of dollars and, even 
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in your own words, put your agency under a lot of stress and pressure.  I fully 
acknowledge that if you are not resourced properly to do your work then that is a real 
issue but, surely, you still have to go back to the core problem here which was that 
Aurora sought to prevent discovery of information that should have been provided in the 
first place. 

 
Mr ALLSTON - From what I have seen I don't accept that they have sought to prevent 

discovery.  We are getting ahead of ourselves a bit but Aurora, on my understanding, had 
hardly ever had a FOI request before Mr Todd started making requests of them and they 
just didn't know how to deal with this piece of legislation, they were totally untutored in 
it, and then they got a lot very quickly and they had to come up to speed.  The number of 
requests that they had and set against their inexperience meant that they were very slow 
in coming forward with what was needed and very slow in providing me with what I 
needed to carry out the reviews. 

 
Mr BOOTH - That is not Mr Todd's fault, that once again goes back to the resourcing and 

educational issues which are quite important, obviously.  But getting back to the basis of 
these amendments, if we are doing it in order to prevent a person such as Mr Todd 
uncovering unlawful activity then that would be wrong.  We should be putting enough 
resources in the hands of those who have to comply with the law and making sure that 
the law ensures that compliance rather than changing the law to prevent discovery of 
legitimate activity. 

 
Mr ALLSTON - Mr Todd has certainly uncovered a number of significant things, such as 

the fact that they were bars on the document management system which prevented the 
FOI officer from finding information, and that there was some destruction of records and 
things of that kind.  Given the amount of activity that has been generated I have to 
question whether the significance of the things that have been discovered is as great as 
you have suggested.  You mentioned fraudulent completion of a certificate; that was 
entirely new to me. 

 
Mr BOOTH - There were falsified certificates of compliance provided to the board, which 

then formed part of their annual report that there were no significant matters to disclose 
et cetera.  It has now been proved by Mr Todd that those certificates of compliance were 
materially wrong and did not comply and that it was knowable and known to the board in 
many cases that those certificates of compliance were an artificial construction.  It 
highlights the ability of proper use of RTI or FOI to prevent that sort of thing occurring.  
What happened here is that this was obstructed and ultimately denied until Mr Todd 
proved it had happened. 

 
Mr ALLSTON - Are you asserting that all of this was done fraudulently? 
 
Mr BOOTH - I am saying that the facts speak for themselves, that the broadband-over-

powerlines trial was not compliant with its licence requirement under the ESIA act and 
that Aurora became aware it was not compliant.  I think initially they did not seem to 
care but then they became aware that it was non-compliant.  Then they sought to cover 
up its non-compliance with a whole lot mechanisms, including disconnecting the 
transmission boxes on the day when ACMA, if I am right, were doing testing to see if 
there was a problem with electromagnetic interference over the powerlines.  I think the 
evidence that Mr Todd has compiled speaks for itself with regard to the non-compliant 
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behaviour and the cover-up that then ensured to prevent disclosure or discovery of that, 
even for a system that could no longer claim commercial-in-confidence because the 
project had collapsed.  It was no longer a project, so you could not say this will expose 
us to some unfair competitive advantage.  It was stuff that clearly was in the public 
interest.  Clearly it should have been discovered.  It was responsive stuff.  Then a whole 
lot of things took place beyond that point, which escalated the whole matter into what 
some people look at as a farce with the amount of work created around that.  If somehow 
Aurora could have been stomped on earlier in the procedure and required to just provide 
this documentation, hold up your hands, admit that is what you have done, deal with it 
and get on with it, then you would not have had your office subjected to so many 
appeals. 

 
Mr ALLSTON - You have mentioned some things there that are entirely new to me.  I am 

sorry, I have not heard some of that. 
 
Mr BOOTH - Okay.  Through the committee I will undertake to get that information to you 

so that you are able to respond to it because it has been provided in evidence to the 
committee and I think put up on the Energy Review Panel's website.  Some of it has been 
tabled in Parliament as well.  

 
Mr ALLSTON - I know Mr Todd has put a lot of stuff on that panel's website but I have 

never looked at it.  
 
Mr STURGES - You have made mention before about accessing information, right to 

information and its role in a functional democracy.  You've also made mention of the 
specialist nature of dealing in this area, and I rightly acknowledge that.  We touched 
earlier on the issue of appropriateness of record management systems and perhaps the 
need for a more consistent approach across the agencies.  Mr Snell mentioned the 
concept of a central support team to agencies.  In your earlier comment you indicated 
that Aurora was only acquainted with right to information legislation as a consequence of 
actions taken by Mr Todd.  Putting aside the issue of resourcing - a very critical matter at 
this point - what is your view on a central support team to provide that overarching 
support? 

 
Mr ALLSTON - This was Mr Snell's Tongan example, wasn't it? 
 
Mr STURGES - I think he made reference to some work he'd done in Canada around 

2001-02.  I acknowledge from past experience that agencies do struggle in this area - 
from a resource perspective and also from a specialist knowledge perspective - and I 
thought this might be a good concept to explore - providing assistance to agencies with a 
view to eliminating the amount of reviewable work that you are required to undertake. 

 
Mr ALLSTON - There would certainly be value in something like that.  As the RTI act was 

developed they got a small group of departmental officers who were experienced in FOI 
together to help think it through.  That group, as I understand it, has continued since.  So 
if one can tap into the accumulated knowledge of that group then there's mutual support 
from officers who work in the area and ability to help other people who come through.  I 
don't know how well that's working.  As matters stand in this State, it's my office which 
is treated as the resource.  The act requires the Ombudsman to provide advice to public 
authorities on the working of the act and my RTI officer is routinely rung up with 
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questions about what do we do next.  Certainly it would be possible to have a specialist 
team.   

 
 There is a real problem that has been around over the years that often the FOI officer is 

pretty low in the food chain.  It's work that nobody really likes and it's often given to a 
relatively junior person who is not able to wield much influence with the people who are 
really making the policy decisions around FOI.  Let's say there might be a manager who 
says, 'I don't want that information to go out', and yet you have a person who's quite 
junior in the organisation having to make the statutory decision about whether or not 
there's an entitlement to this information.  This has been a perennial difficulty and 
because it's not terribly attractive work people tend to move through this sector quite 
quickly, so there aren't an awful lot of officers who've been around a long while to be 
able to pass on the knowledge. 

 
 This is extremely technical work.  It's work that lawyers find difficult because it involves 

very rigid statutory interpretation and the application of that very often to a lot of 
documents.  It's not unusual for us to have quite fat files of documents that we have to 
work through without the background knowledge of a department to say this is in or this 
is out.  It is very technical work and shouldn't properly be given - but is given as a matter 
of reality and practicality - to people who don't have legal training and who muddle 
through as best they can. 

 
Mr STURGES - If I may follow through on this, also in the discussion we were having with 

Mr Snell - and this is what I have gleaned from the conversation that we were having 
with him - the policies, procedures and processes - and I will be careful with the words I 
use - would probably be less than consistent and maybe deficient across agency, and that 
is why I am looking at this from a whole-of-government perspective.  And again I am 
just relating to some previous life experiences I have had with large corporations, where 
different business units have different perspectives on what they should release and what 
they should not release and how things should be done in relation to procurement and 
basic things like that.  Again, I am seeking just an opinion, I don't want to put you on the 
spot, but from a whole-of-government perspective, what's your opinion in relation to the 
development of consistent policy procedures and processes?  I know you have said there 
is a working group still alive, still current, but from my understanding we don't seem to 
have that whole-of-government or across-government approach. 

 
Mr ALLSTON - It is quite true, there is not.  There is a culture which is just growing in a 

sort of organic way, and influenced by the act, by decisions that we make and I make, by 
the guidelines that are on our website.  There is certainly no uniform way of 
implementation across government, so your observation, Mr Sturges, is absolutely right.  
How you can grow that, given that you are dealing with lots of separate agencies, and in 
the evidence that Mr Snell was giving there was reference to councils.  Councils are 
really difficult organisations when it comes to RTI because an organisation like DIER, 
for instance, has a lot of resources, compared with a council, to apply to the 
implementation of this legislation.  They get enough applications to get a certain modus 
operandi and have a familiarity with what they are doing.  Councils might only get a very 
small number of applications a year, and again they have a problem with a person who is 
not particularly experienced in dealing with the matter, and they really don't know where 
they are going, and often they are on the phone to us to say 'what do we do next?'  It puts 
us in a bit of an awkward spot because we might in due course get it not for a review, but 
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councils do struggle with this legislation, as do organisations who aren't familiar with it, 
like Aurora.  They might have had two or three applications a year in some years, and 
maybe none in other years, and then suddenly a gentleman comes along who wants to 
use the legislation. 

 
Mr STURGES - So it is a matter of maintaining that resource, that level of skill. 
 
Mr ALLSTON - Yes, if they could tap in somewhere else and say 'we have one of these and 

we don't know what to do with it', if they could go somewhere other than my office that 
might be helpful.  But this is a State that is always trying to do things on the smell of an 
oily rag.  It is just the way things are in Tasmania.  That is why you have an Ombudsman 
who has five different jurisdictions.  That is why there was such an immense debate 
around the Integrity Commission, should we add another thing into this mix when we 
can't afford to run our hospitals?  That sort of thing.  We deal with those sorts of 
problems - 

 
Mr STURGES - I guess, Mr Allston, that is why I am going down that burrow to look at 

whether or not we can get an efficiency gain by consolidating in some way a specialist 
support team, but I do not have that expertise.  That is why I was asking for your 
opinion.   

 
Mr ALLSTON - Well, the Tongan solution might work in a very small government; whether 

it could work here if you did have a number of specialists who called for the information 
from the agencies and dealt with the requests, I don't know.  I suspect that it would have 
all sorts of inefficiencies built into that as well.  It is probably just a thing that is always 
going to be intractable. 

 
DEPUTY CHAIR - Mr Allston, I have a question in relation to this concept of vexatious 

applicants.  We had the submission by Mr Snell in relation to that.  He made the point 
that in his view - I think he was expressing it as almost a philosophical view - he was 
reluctant to subscribe to the notion that you declare a person a vexatious applicant and in 
fact this system should work to consider each application on its merits within the context 
of an application.  If it was particularly voluminous then maybe you would have some 
sort of constraint.  Do you believe in the concept of constraining someone on the basis 
that they are engaged consistently in what you might describe as vexatious requests?  Do 
you think the current legislation appropriately deals with that type of applicant?  Do you 
feel well equipped to deal with it?  And I am not making reference specifically to the 
Todd case but just the concept broadly.  Do you feel that the legislation, as it is currently 
structured, would enable you to appropriately deal with that type of applicant should one 
exist? 

 
Mr ALLSTON - As it happens the act does not deal with vexatious applicants. 
 
DEPUTY CHAIR - No. 
 
Mr ALLSTON - It deals with vexatious applications. 
 
DEPUTY CHAIR - Yes. 
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Mr ALLSTON - On my website you will find a guideline which actually is intended to assist 
agencies in addressing that issue.  I am not aware of any situation in which that provision 
has been used to say that a person's application will not be dealt with on the basis that it 
is vexatious, that the application is vexatious. 

 
Mr BOOTH - One of the things, if I could just get in their Deputy Chair, is the opportunity 

for an RTI application to be rejected on the basis it is voluminous but then when the 
applicant splits it into its component parts to be accused of it being a vexatious 
application because of the number of them, it seems there is some potential there for the 
act to be used inappropriately, shall we say, with regard to those matters. 

 
Mr ALLSTON - We are talking about two separate things there though.  One is a 

voluminous application which is dealt with under section 19 and the other - 
 
Mr BOOTH - I know, but just to clarify that Simon.  A person makes an application, it is 

rejected because it is voluminous so then they split that down into 30 separate requests 
for information so that a bite of it is not actually that onerous on the agency to provide it.  
That person then finds themselves potentially subject to a vexatious application order - 

 
Mr ALLSTON - We are confusing things here.  Section 19 deals with voluminous 

applications, section 20 deals with vexatious applications. 
 
DEPUTY CHAIR - Sorry, Mr Booth, but if I can go back to the point that I was making 

because I think we are dealing with two sides here of the same issue - 
 
Mr BOOTH - Yes, that is right. 
 
DEPUTY CHAIR - I think the point that Mr Booth is getting to is the potential for the 

legislation to work in such a way that it would enable a decision-maker to effectively 
declare someone vexatious in circumstances where you might otherwise argue that 
should not be the case. 

 
Mr BOOTH - Correct. 
 
DEPUTY CHAIR - What I am trying to get to is that you have a certain function to perform 

and I am getting a feeling that you had a sense of being on the back foot in relation to 
this and I am just trying to get an idea from you as to whether or not you think the 
legislation appropriately equips you or other participants in this system to deal with 
someone who you could reasonably argue is vexatious or not?  I do not want you to deal 
with specifically Mr Todd, I just want to know whether or not you think you have the 
tools and the framework that appropriately addresses that issue? 

 
Mr ALLSTON - As an Ombudsman? 
 
DEPUTY CHAIR - Yes. 
 
Mr ALLSTON - If this amendment that is mentioned in clause 15 was introduced, yes, 

because one of the problems that I have faced here is having too many applications for 
review from one individual. I gave you the statistics.  This would enable the Ombudsman 
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to refuse to carry out a review on the basis that there is an unreasonable number of 
applications from the same person.   

 
 A problem that might be raised with that is somebody asking why should the 

Ombudsman have the chance to do that?  The answer to that is you are going to have to 
have some gatekeeper in the system somewhere.  If it is not the Ombudsman, it is going 
to be a tribunal or you are going to have to come up with some mechanism and there has 
to be finality.  As I said earlier, the right to information is a need invaluable to the 
operation of democracy but it has its costs and somewhere along the line the community 
has to say, 'Well, this is the degree to which we will fund this, but we cannot go any 
further.'  This to me is one of those examples.  You might think that it is not the right 
check or balance to put into it but it is one and to my mind from where I sit, from the 
experience I have had in the last six-and-a-half years, I think it is a sensible one.  

 
DEPUTY CHAIR - Can we now address the flip side to it, the issue that I think Mr Booth is 

getting at which is, is there the potential under the legislation, including in the context of 
the proposed amendments for the provisions that deal with voluminous applications 
and/or vexatious applications to be misused by a decision-maker and to artificially deny 
someone a legitimate line of inquiry? 

 
Mr ALLSTON - Not if you consider that there is a right of review to the Ombudsman.  But 

then, I upheld a decision which was made by the CEO of Aurora that a number of 
requests that Mr Todd had put in within a space of two months, which was over 200 
requests, which Aurora broke down into about 2 300 possible requests, could be refused 
under the old section 20.  As I said, I did that because, by a process of legal reasoning, it 
seemed to me that it was artificial to look at them individually.  You really had to look at 
them all together and you could legitimately look at one and say, just looking and 
dealing with this one might not tip the scales in the operation of section 20, but it was 
artificial to look at that one in isolation.  You needed to look at that one against all the 
others that came in with it. 

 
 Mr Booth, you mentioned earlier that it should be legitimate for an individual to so 

structure.  They put in a number of requests which were all slightly different.  So the one 
which would be voluminous might get through the section 20 barrier by being broken up 
into lots of little ones.  But there is this Victorian case of Kelly where it was done much 
more transparently and, yes, as I recall the case and I hope I do not have it wrong, it was 
essentially that you could neatly bundle it into a single request and yet, the person who 
made the request just broke up it into little date sequences.  So they thought that they 
could get through the barrier that way.  The court said, this is just silly, you have to look 
at this on a pragmatic basis and they upheld the decision to refuse.      

 
Mr BOOTH - Nonetheless, are you aware of any other?  Is the Todd example the only one at 

the moment before you, that is of that nature in terms of it being either labelled 
potentially a vexatious application or too voluminous? 

 
Mr ALLSTON - It is the only one where I have had that problem of multiple applications 

put in which might have been one or where you were looking at one, against the 
backdrop of a lot of other ones which, together, impose an unreasonable burden upon the 
authority.  I was not aware of any other case that was relevant, apart from Kelly.  So it is 
a pretty unusual situation. 
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Mr BOOTH - Doesn't that then highlight the issue, I suppose, that, in your own words, it is a 

pretty unusual situation?  We do not have this sort of thing occurring much.  I would 
contend very strongly, given that I have also been involved in making RTI applications 
to Aurora, that I am stunned that they have wasted so many resources on trying to 
prevent discovery about what would be in the public interest, the waste of public dollars 
here.  I go back to the point I made before: had Aurora responded in the first place or if 
oversight of Aurora's responses had required them to do so, then we would not be in the 
situation where there are amendments to the RTI that appear to be specifically targeted at 
an applicant who, in fact, is legitimately entitled to the information.       

 
Mr ALLSTON - I do not think the proposed amendment to section 19 has targeted Mr Todd 

because this is an issue that is now under the bridge.  I made that decision finally back in 
October and there is nothing else on the horizon at the moment which it could possibly 
apply to.  It seems to me that this amendment has come forward just to address a 
practical problem that could arise again in the future.   

 
 I am not an apologist for Aurora.  I think that this matter could have been dealt with far 

more efficiently than it has.  It has been a burden for my office because of the poverty of 
their response as I wanted to lay out for you in the chronology that I was going to give 
you.  But I haven't seen deliberate failure to disclose in the sense of trying to hide stuff.  
It is routine in the sort of work that I do to consider whether you have corruption or a 
stuff-up and you really have to pick a stuff-up every time.  That is where you should 
start.  You should not lead to conclusions, in my experience in public life, about 
dishonesty. 

 
Mr BOOTH - But accepting that, Simon, you still have a situation here where, whether it 

was corruption or whether it was a stuff-up, nonetheless it was one of those two things 
and Mr Todd wasn't the cause of that, he was just simply trying to find out information 
and that is really the relevance of this to the committee.  If we could somehow address 
our minds to stepping back to day one of Mr Todd's first application what would the 
consequence have been if the response from Aurora had been considered appropriate? I 
would think that the appropriate thing would have been to provide the information, run 
up the white flag, admit that you have broken ESIA and get on with your life.  Instead of 
that it seems that they said no and Mr Todd said, yes you did, and I am going to find out 
what you did and what you should have done.  Because there was a refusal by the agency 
to provide information that is what created the problem and not Mr Todd, so it seems like 
we are shooting the messenger rather than addressing the problem here with these 
amendments and so forth. 

 
Mr ALLSTON - From what I have seen I wouldn't reach the same conclusion. 
 
DEPUTY CHAIR - What could Aurora have done better? 
 
Mr ALLSTON - They certainly could have been much more disciplined about hunting down 

the information and providing it and there could have been an awful lot less delay.  
Whether it is a matter of running up the white flag, I think there is an awful lot of 
hindsight in that.  I don't know that they really knew what they were dealing with in the 
early stages. 
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Mr BOOTH - But nonetheless it still makes the point that Mr Todd is only the messenger.  
There was behaviour that should have been responsive to FOI.  My view anyway is any 
rational analysis of looking at the whole broadband-over-powerline issue there is not 
much there that one would say ought to be not part of public disclosure; it is in the public 
interest that it be so.  So therefore you have to go back, I suppose, and raise the matter 
again.  How could we have stopped it getting to the point that we now have amendments 
to an act simply to stop a messenger effectively or another messenger in the future.  In 
some ways, Simon, is potentially a bit scary to think that there has been only one 
messenger to that degree so far and the Parliament is now seeking or a minister it seeking 
by amendment to prevent another messenger such as Mr Todd getting to the bottom of 
something that was agreed by all to be in the public interest? 

 
Mr ALLSTON - All right.  There is an issue here that I think bears the committee's 

consideration.  By any reckoning, the use of the act in this situation has been exceptional.  
Certainly, in Tasmania there has never been use of the act of this intensity or the use of 
the applications of review of this intensity.  I have heard of similar cases on the mainland. 

 
Mr BOOTH - Yes. 
 
Mr ALLSTON - There is a question here - and it is a large strategic policy question - as to 

what extent do you want to have citizens carrying out their own public interest 
investigations when these might be referred to officers in the community whose very task 
it is to look at these things.  You see, in this case, Mr Todd has embarked, it would seem 
to me, on a really in-depth investigation of matters which are probably the problems for 
various different public bodies - there is the regulator to whom he went; there is the 
Auditor-General to whom he went; there is the police, there is ACMA and various 
organisations which occupy this space. 

 
Mr BOOTH - But isn't that the point there that those regulatory authorities didn't in fact carry 

out their duty properly, or if they did it did not result in Aurora's conduct becoming 
lawful. 

 
Mr ALLSTON - That depends on how you view it.  One of the ones I have mentioned here 

is the regulator.  Mr Todd was not happy with the regulator's response.  He went to the 
regulator and he said, 'Aurora has breached its licence.  You should do something about 
it.'  And the regulator looked at it and he said, 'Yes, Aurora have breached their licence, 
but the BPL trial is over and I don't see any need to act on it'.  He could have sought to 
prosecute Aurora for the breach of its licence but he saw no value in that.  He accepted 
the fact that they had breached their licence, which was Mr Todd's grievance, but he said 
'I am not going to take it any further'.  That was a legitimate decision for the regulator to 
make, looking at available resources and potential consequences.  We visit public 
officers with various discretions.  Often those discretions are not exercised in the favour 
of people who have particular mindsets or views but sooner or later you have to trust 
officers to do the right thing.  Obviously there are going to be occasions when a citizen 
might want to expose corrupt conduct or something of that kind and, yes, freedom of 
information laws are a valuable tool.  They are an important tool in enabling this conduct 
of different sorts to be raised, but where in all of this should you trust the officers in 
government who have been given tasks around these things, and where shouldn't you?  It 
is a large policy question.  The Auditor-General has looked at the allegations of poverty 
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of internal governance within Aurora and has said, 'I don't need to take any further action 
in this area'.   

 
DEPUTY CHAIR - Mr Allston, do you feel satisfied that you have properly addressed all of 

the issues that you want to address and, if not, whether we should find another time for 
you to perhaps come back? 

 
Mr ALLSTON - I would certainly ask the committee to resume.  I think it is important that I 

am able to lay out the chronology so that you know how it has developed. 
 
DEPUTY CHAIR - Mr Allston, do you have anything by way of chronology that you are 

happy to leave with the committee?  Would you prefer to come back and talk to it?   
 
Mr ALLSTON - I prefer to deal with it orally.  At the moment it is not the sort of thing I 

would normally hand out. 
 
Mr STURGES - The committee gave, and quite rightly so, a fair amount of time to Mr Todd 

to present his arguments.  I am not suggesting that you are arguing against Mr Todd but I 
can see you have a fair bit of information in front of you that you want to share with the 
committee.  Given that we took that approach with the previous witness we should also 
apply the same approach to you. 

 
DEPUTY CHAIR - I think it is a very sensible position.  I think the committee is unanimous 

in wanting to make sure you feel you have properly addressed all of the comments made 
in the earlier evidence, as well as any other broader observations you have in the context 
of RTI.   

 
Mr ALLSTON - I lay down my work of Ombudsman and Health Complaints Commissioner 

on 1 February so my last day in the office will be 31 January.  It would not be easy for 
me to give evidence on this if I am no longer in the role. 

 
DEPUTY CHAIR - Okay; we can try to find a time. 
 
 
THE WITNESS WITHDREW. 
 


